A (ﬂ"ﬂ'ﬂl’) wmfm mqwﬁwm#ﬁwmm
0/0 THE COMMISSIONER (APPEALS), GST & CENTRAL EXCISE,

e @er, it o@ & W /2 Floar, GSTBhavan,
g ¢ ffr AT,  / Race Course Ring Road,

TAHIE / Rajkot — 360 001
Tele Fax No 0281—2477952!244] 142Email: commrap l3-cexamdmc in

S R E . DIN-20220964SX0000999D20
E wfie / e/ _ qEMEwE / i/
Appeal fFile No. OIONg. . Die
V2/451, 460 to 462/RAJ2021 22/BB/ACI2020-21 17-03-2021
g i areer §=41(Order-In-Appeal No.):
RAJ-EXCUS-000-APP-291 TO 294-2022 _

Date of Qrder: Ry Date of issue:
sty AR, s (e, e g arfay

Passed by Shri- Akhilesh Kumar, Commissioner (Appeals),Rajkot.

T AL A/ I AT/ STYH/ UETaS AAE, FEIT IONT &/ JA1HC/ 96 AR,
TAHIE / AMTER / Aieramn gy sectmma s g aky & ginr: /
Arising out of gbove inentioned OIO issued by Additonal/Jeint/Deputy/Assistant Commissioner, Central
Excise /ST / GST, Rajket / Jamnagar } Gandhidham :

v aftereaigfRardt 1 9 vd 7T /NamedAddress of theAppellant&Respondent :-

M/s. Bhabha Ceramic Pvt. Ltd., S.No. 615/P1, 8-A National Highway,
Lakhdhirpur Roud, Orson Ceramic Zone,Morbi-363642

smaw(arfle) & =i v =ftn At I NET /R F
gzz person aggrievedﬁlf this Order-m?-lg?;)gal may file an appeal to m%%ﬁ&ﬁé'& the following

A Loip) H‘@:ﬁv afifr
@ %ﬂﬁﬁwaﬁﬁww ?9“;4 ﬁ’ﬂ'l‘(TBG wﬁmﬁmﬁw Sl (1914 1 a1 358 %

Appeal to Customs, Excise & Service Tax tlate Tribunal under Section 35B of CEA, 1944 / Under Sec
86 of t.he F‘mance Act, ‘1'994 an appeal lie %Ee / i tion

" . ¥ d =i T iz, ,
) atr(-%'aw,aiﬁmﬁ q% % amgwqaﬂmmﬁﬂh i ff A Az, de st 5 2

The special bench of Cugtoms, Excise & Service Tax tlate Tribunal of West Block No. 2, R.K. Puram, N
Delh?pm all matters relating to classification and valuaﬁgge o

(id) ﬂmmwm%m mmﬁougﬂwﬁﬂ#{g@wmw(mm

E%mmaﬂBStaga%oﬁmc ogd%gs?mgbo%ﬁl&caas‘é of appe tﬁm a%ﬁ%ﬂné&ﬁgg-alt(ﬂzz onl_gor.

(ii)
afidfty W 001, ii il aimfﬂ
ﬂ'ir m EA- 'ﬁf I w‘t?ﬁ ﬁw 2w ?ﬂrr
T AT 50_ 0T 3T 0 o l'iT 1,000/-
5, oo%- %0 Ot_lTl(- mﬁqﬁrm % @w
wmﬁ I Ty srrn gnmmcém -w‘g
" 500/~ &40 HT
‘mPeal to the A Ila Tnh shall be ﬁle }uadmphcatq rorrq EA—3 } as ?'u cﬁm-g:{oq ggegh Rule 6 or
Rs.%iad-lou 00 where amoun of
dPtydcm ;'mtemest nalty}rct};nd is Il:l{to 5 Lac Lad and above
o b:%gl L el ) "ﬁ, Mwlﬁzﬂwﬁe@rm R o
Application e or ant of stay ug lblc aooompamcd ige
(B)

1994ﬁmaa wia%m:at 1994, ¥ 3R 9 ¥
qamﬁ? Fa'aavérr ez srfiw m-g'ﬁ m\rﬁm{ Kﬂg&g N
mso e “W m ooz-m 5 c;ﬂg/—
no%m E L e
/ wg‘wﬂa‘r mmﬁw (éu’ﬁt - *;WOOI T
h |
.Thca a.lunder sub secton (1) of Section, 86 of the Fin: ceAct 1994, to the A Sh fited
11, te m %o gql‘ S presc afd under Ru‘in 9(1 w{uﬂ}f icmti;a ’Ipag E edcs, 199 3‘“ Sje"lﬂﬂ

e or er a%pe against {one e ce
% ﬁs ere the am?unt of semce tax int 3 pcnal levied of
the amount o rest manded 1s more

Pem:ftY:-}gi‘hg is mo Shan bity Lalhs rap 4, 000, WP 3}‘%%’&%'5"15 : e bench ? rofie

‘, of nommatcd hilic SB ank o ? eg &ce where unal s
phcatmn m or grant of stay shail be accompamed bra




{®

{i)

&)

i

(i)

{idi}
(iv)

v

{vi)

o)

(E)

(@)

L2,
fare wfRfT, 10046} BT 86 Y IT-aTEE (2) qvt(zm%amfazﬂﬁmfranﬁﬁ T P, 1994, irﬁwme(z} *

w9 (24} ¥ g Fruifig ST S.T. 7i'tiﬁtarrahﬁqzm . Ety T [ WA anfier) | WY ST
ST TR A S o R (2 o v g ) ok g kbl LT B XA
/i\m Y sty iR Y AT T A & ﬁmﬁrm#wﬁ‘ﬁmﬁmw&ﬁ

e ap linder sub section {2) and (2A) of the section 86 the Finance Act 1994, ghall be ed[ Fo 7
f under Rule 9 ( (IJA] of tS-ne Service Tax Rules, 1994 and shall be accompamed by :;ncop; gr ord:?
of Commissioner Central Commissioner, Central Excise (Appeals {one of which shall be a certified
copy) and copy of the order pas d by the Comm;smonerauthonm%h S ssistant Commissioner or Deputy
e

Commissioner of Central Excise/ Service Tax to file the appeal before pellate Tribunal.
Hir e, T ey e o e adisha witeow (3w ¥ wR adi=t ¥ apae LT e
AR 35T ¥ data, ° # fAdre afim, 1994  ary 83 ¥ sty darEC ot Ao Ak g mmgaﬁ?ﬂv“ﬁ
SfRrger 3 ardtey IR FHY I 'Eﬁ/ﬂﬂ'l‘h'(m 10 uﬁwm 10% atmqatxbn ) ag:n , ST el T
AT &, v qovare fiay Ty, werd 6 T e ¥ sity 9w F i ¥ O & SO 90 & T8
: Wmmqwm%mmmwwiﬁnmg
{i) ury 11 ¥ % Sty W
(i) arar Y otk e

aﬁ ﬁ:wm%uﬂmﬁiﬂw (¥ 2) atfaﬁﬂzou tm%qﬁﬁaﬁaﬂ'&ﬁwm%mﬁﬁmﬁﬁ

11'4 arfie Y w TE
For an a to be before the ESTAT under Section 35F of the Central Exuse Act, 1944 which is also
made applicable to Ser\m:e Tax under Section 83 of the Finance Act, 1994, an st this order shall lie
l;g?;lety e Tribunal on p:lyment of 10% 0{ the du eccllextxlllanded whterti_ dutydor dﬁfy and %enal ty are in dispute, or
) e is in ute, provi e amount of pre-deposit
B ot Rs 1 Crores. disp p pre-deposit payable 1d be subject to a
Under Central Excise and Service Tax, “Duty Demanded” shall include :

i) amount determined under Section 11 D;
u} amount of erroneous Cenvat Credit taken;
amount payable under Rule 6 of the Cenvat Credit Rules

- provuied further that the provisions of this Section shall not %Hp gutla the stay application and appeals
pending before any appellate authority prior to the commencement of ance [No.2) Act, 2014,

%*'mﬁ%%%% Sore s, 000 6 mm“mé%.um sgir

A‘revmon phcahon lies to the Under £it3¢:l'etuax'¥,l to the Government of India, g phcauon Umt

thr artment of Revenue, 4th Floor J Deep B ent S New D¢l
11000 o(}er Se_ct.ton 5EE of the CEA 1944 in respect’ of the fnliowmg case, govemed by ﬁrst prouso to sub‘
section Il] Section-35)

-@?ﬁa‘mimm “mm mmﬁm@uﬂgmﬂm&wm%\%

f sn 1 of the loss occurs in u'ainmt from a factory to a warehouse or to another facto.
or 0 Dsiwuse to an: unng the course of processing of the goods in a warchouse or in sgoragr%
whe m a ry or in a wareh

% ﬁagg:wﬁwﬁ gwﬁﬁmﬁmﬂmwﬁﬁwﬂmﬁ%gﬂﬂtﬁmﬁ
c)%rtc India of
matenal u;gge % MU{a&.ﬁlr:e o? ltlh%m% lchda}'g gxngogt nttgy ag; mtg!vy ocl"ut'eﬂrg%ory outgm%nl&xg‘sable
fy e 47e 7 SraTR Y R AT %1 ayer Pt feay oy
In case of goods expor?:g outsldelndz—%txpon to N‘g)l:l or Bhutan, mthoutti:a{rment of duty.

W%T *mwﬁ' gaaﬁmwgtméﬁmmﬁ m‘rﬁgg%ﬁa =

red of/ n].lzeﬂ toward ent of excise duty on final products under the isions
gf th}ts Ac%no% %1 ulegemacfe th?re [Ht Cl? suchso}:' lsn ass%x g‘letyCommlsmg;er {Appeals) on orp er, the
date appomted under c. 109 of the Finance {(No. 2] Act,
qﬁhg dwT EA-8 sh' #¥ =g gomEd 9 3‘: ﬁ%
m ?s 3 :::i‘a a% ILE AAGA X %ﬂ% ﬂw i’% agﬂ I m
;ﬁaﬁm 1944 ﬁrm-ras EE#aa?r q'c'me
bemademd hcateml?orm No under Rule 901' entral Excige
eals] lm)h, %‘h‘i 3 mo ths st 18
E%’mu L eated shaﬂ' be a meﬂblo %e o AISo e

accompanied two copte e
amed ac of TR-6 Challan e\nde.ncm ayment
EE of BEA oﬂ' Major Head of Account. Ep

%}’1 mﬁg&mm Wﬁm‘?&‘&f} mwmfﬁmmaﬁu&mm@mm&maam

o ST T v scompeid .19, 00 A B i b i e 0
e *mmm@m g T T L T

case if the 1:;1'(!.1;5_l mndmvanou &mtggrts thnle ordgr- %eai'nﬁm for each QL u% am.ugben aid m t.he uresmd
obwl one a
n ssthe mayabe iz filled to -avoid scriptoria wgck if exc:smg Rs. lak% ?eg%g Rs. 100,( tpor

1975, %W-l#mwmqﬁmmﬁwﬁﬂﬁuﬁﬁs 50 WY H

prescrl as pre d under n 3 5-°

each

+

One lication ot as the case may be, and the order of the adindicating authority shall bear a
°?&y ppoi' Rs.6.50 as prescribed under er'tedule 1in terms of the Couf‘tuF gl%‘?S astz.mended

mﬁmm #ﬁmmw (wrd fafty) Rgurael, 1982 # afhy oF a7 dafus At B

Al s al ited to the rule other related matters [ ntamed in the Customs, Excise
and n‘rllée Apao “ gunal (Pro%ﬁl‘;‘l:‘eﬁules. g ° ustom

wﬁm’g zﬁawﬁﬁmﬁ'« ﬁﬁaaﬂtaﬁﬂmmmﬂ% apftenft RBwriy daase
wwwcbec 1) s, fre,

F ed r{late lating t f the hi te auth
or :ntmayr m_etaﬁ_l an stg?msll’ogtsére C%eoﬁlmgo appeal to the higher appellate au ority, the




Appeal No: V2/451,460-462/RAJ/ 2021

. MSORDER-IN-APPER:::

The below. mentioned appeals have been filed by the Appellants
(hereinafter referred to as ‘Appellant No.1 to Appellant No.4’, as detailed in
Table below)against  Order-in-Original  No. 22/BB/AC/2020-21dated
17.3.2021(hereinafter referred to as ‘impugned order’) passed by the
_AssistantCommissibn'er,Central GST,Morbi-li Division,
RajkotCommissionerate(hereinafter referred to as ‘adjudicating authority’):-

Sl Appeal No. Appellants Name & Address of Appellants
No.

M/s Bhabha CeramicPvt Ltd,
1. | V2/451/RAJ/2021 | Appellant No.1 | Survey No. 615/P/1,
Lakhdhirpur Road, Ghuntu,
Morbi.

' : ) Shri Mahesh Kumar A. Sardava,
2, | V2/460/RAJ/2021 | Appellant No.2 | Ex-Director,

M/s Bhabha CeramicPvt Ltd,
Morbi.

_' Shri Anilbhai G. Sitapara
3. | V2/461/RAJ/2021 | Appellant No.3 | Ex-Director,

o ' M/s Bhabha CeramicPvt Ltd,
Morbi.

Vishal KantibhaiAghara,

4. |V2/462/RAJ/2021 | Appellant No.4 | Ex-Director, : '
M/s Bhabha CeramicPvt Ltd,
Morbi.

2. The facts of the case, in brief, are that Appellant No. 1 was engaged in
manufacture of Ceramic Floor and Wall Tilesfalling under Chapter Sub Heading
No. 69089090 of the Central Excise Tariff Act, 1985 and was holding Central
Excise Registration No. AADCB7623EXM001.Intelligence gathered by the
Directorate  General of Central  Excise Intelligence, Zonal Unit,
Ahmedabad(DGCEI) indicated that various Tile manufacturers of Morbi were
indulging in malpractices in connivance with Shroffs / Brokers and thereby
engaged in large scale evasion of Central Excise duty. Simultaneous searches
were carried out on 22.12.2015 at the premises of Shroffs in Rajkot and Morbi
and various incriminating documents were seized. On scrutiny of said documents
and Statements tendered by the said Shroffs, it was revealed that huge amounts
of cash were deposited from all over India into bank accounts managed by said
Shroffs and such cash amounts were passed on to Tile Manufacturers through
iddlemen/Cash Handlers. Subsequently, simultaneous searches were
ut on 23.12.2015 and 31.12.2015 at the premises of
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" “Appeal No: VZ1451,460-46Z7RAI/2021 .

Brokers/Middtemen/Cash Handlers engaged by the Tile manufacturers and

certain incriminating documents were seized.

2.1 Investigation carried out by the officers of bGCEI revealed that the
Shroffs opened bank accounts in the names of their firms and passed on the bank
account details to the Tile manufacturers through their Brokers/Middlemen. The
Tile manufacturers further passed on the bank account details to their
customers/ buyers with instructions to deposit the cash in respect of the goods
sold to them without bills into these accounts. After depositing the cash, the
customers used to inform the Tile manufacturers, who in turn would inform the
Brokers or directly to the Shroffs. Details of such casi‘ndeposit alongwith the
copies of pay-in-slips were communicated to the manufacturers by the
Customers. The Shroffs on confirming the receipt of the cash in their bank
accounts, passed on the cash to the Brokers after deducting their commission
from it. The Brokers further handed over the cash to the Tile manufacturers
after deducting their commission. This way the sale proceeds of an illicit
transaction was routed from buyers of goods to Tile ;manufacturers through

Shroffs and Brokers.

2.2 During scrutiny of documents seized from the'premises of M/s K.N.
Brothers, Rajkot and M/s Maruti Enterprise, Rajkot, h-‘both Shroffs, and Shri
Thakarshi Premji Kasundra, Broker, it was revealed that the said Shroffs had
received total amount of Rs. 1,91,55,560/-in their bank accounts during the
period from November, 2014 to December,2015; wh1ch were passed on to
.Appeltant No. 1 in cash through Shri Thakarshi Premji Kasundra, Broker. The said
amount was alleged to be sale proceeds of goods removed clandestinely by-

Appellant No. 1.

3. Show Cause Notice No. DGGI/AZU/Gr-A/36-181/2019-20dated
2.12.2019was issued to Appellant No. 1 calling them to show cause as to why
Central Excise duty amounting toRs.23,91,804/- should not be demanded and
recovered from them under proviso to Section 11A(4) of the erstwhile Central
Excise Act,1944 (hereinafter referred to as “Act”) alongwith interest under
Section 11AA of the Act and also proposing imposition of penalty under Section
11AC of the Act and fine in lleu of confiscation under Section 34 of the Act. The
Show Cause Notice also proposed imposition of. penaltyupon Appellant Nos. 2to
Appellant No. 4under Rule 26(1)of the Central Excise Rules, 2002 (hereinafter

referred to as “Rules”).

3.1 The above said Show Cause Notice was adjudicated vide the impugned
order whereinthe demand of Central Excise duty amounting toRs.23,91,804/-was
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confirmed under ’:';ection 1&(3) along with in¥éfest under Section 11AA of the
Act.The impugned order imposed penalty of Rs.23,91,804/-under Section 11AC
of the A.ct upon Appella.nt No. 1 with option of reduced penalty as envisaged
under provisions of Section 11AC of the Act.The impugned order alsq imposed
penalty of Rs. 2,00,000/- each upon Appellant Nos. 2 to Appetlant No. 4under
Rule 26(1) of the Rules. | -

4.

Being aggrieved with the impugned order, Appellant Nos.1 todhave

| preferred appeals on various grounds, inter alia, as below :-

Appellant No. 1:-

()

(if)

(iii)

The adjudicating authority has relied upon Statements of Shroff,
Middteman/Broker and Partners while confirming the demand raised in
the show cause notice. However, the adjudicating authority has passed
the order without allowing cross examination of Departmental

- witnesses in spite of specific request made for the same. It is settled

position of law that any statement recorded under Section 14 of the
Central Excise Act, 1944 can be admitted as evidence only when its
authenti&ity is established under provisions of Section 9D(1) of the Act
and relied upon following case laws: '

(a) J.K. Cigarettes Ltd. Vs. CCE - 2009 (242) ELT 189 (Del).
(b) M/s Jindal Drugs Pvt Ltd -2016 (340) E.L.T. 67 (P & H)
(c) Ambika International - 2018 (361) E.L.T. 90 (P & H)

(d) G-Tech Industries - 2016 (339) E.L.T. 209 (P & H)

(¢} Andaman Timber Industries -2015-TIOL-255-SC-CX

() Parmarth Iron Pvt. Ltd - 2010 (255) E.L.T. 496 (All.)

In view of the provisions of Section 9D of the Central Excise Act, 1944
and settled position of law by way of above referred judgments, since
cross examination of departmental witnesses were not allowed their

. statemehts cannot be relied upon while passing the order and

determihirjg the duty amount payable by it. Especially when, there is
no other evidence except so called oral evidences in the form of those
statements and un-authenticated . third party private records.
Therefore, in view of the above, impugned' order passed by the
learned Joint Commissioner is liable to be set aside on this ground too.

That root cause of investigation which lead to demand of Central
Excise duty viz. Bank Statements of various bank accounts referred in
Statement dated 23.12.2015 of Shri Lalit Ashumal Gangawani, Actual
Owner of M/s. K. N. Brothers, Rajkot, and also other bank accounts
ed;in Annexure - A to the SCN are neither supplied with SCN nor
k&L pon for demanding the duty. The same are neither seized from
. Page 5 of 24




(iv)

v)

- A{vi)

T " Appeal No: V2/451,460-462/RAJ/2021
the premises of M/s. K. N. Brothers nor produced by any of the person
viz. owner of M/s K.N. Brothers during recording of their statements.
When the source of the amount received by the Shroff is not relied
upon, how documents of middleman!brokef can be relied upon?
Certainly, same cannot be relied upon as Annexure - A is said to have
been prepared on the basis of said twoi documents viz. Bank
Statements of Shroff based at Rajkot and Daily Sheets maintained by
the middiemen/brokers of Morbi. In absence t_)f relying upon proof of
receipt of fund by Shroff, it cannot: be presumed that
middiemen/brokers had received the funds which were distributed to

tile manufacturer.

That the adjudicating authority based on the scan copy of certain bank
accounts of Shroff and scan copy of private records of
middleman/broker and general statements of Shroff and
middleman/broker tried to discard vital discrepancies raised by the
appellant without any cogent grounds. There is no link between the
bank accounts of Shroff and private records of middleman/ broker.

Therefore, in absence of receipt of cash by the Shroff, link of such
payment to middleman/broker and payment of cash to appellant, it is
erroneous to uphold the allegations against appellant He not only
failed to judge the allegations, documentary evidences and defence
neutrally but also faited as quasi-judicial authonty and following
principal of natural justice by passing speaking order as well as
following judicial discipline too. Therefore, impugned order passed by'

him is liable to be set aside on this ground too.’

That the adjudicating authority has not neutrally evaluated the

evidences as well as submission made by it but heavily retied upon the
general statements of Shroff, Middleman/Broker, scan Copy of private
records of K. N. Brothers, an_d shri Thakarshi Kasundra, broker
reproduced in the SCN. He has not seen fhat Shri Anil Sitapara,
Director of Appellant, has filed affidavit dated 1.7.2020 to the effect
that they have never sold goods without invoice and without payment
of duty of excise; that they have not received‘ any cash as mentioned

in SCN from any person.

That in the entire case except for so called évidences of receipt of-
money from the buyers of tiles that too without identity of buyers of
the goods as well as identity of receiver of such cash from the
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middlemian, no othef evidence of manufacture of tiles, procurement of

raw materials including fuel and power for manufacture of tiles,

deployment of staff, manufacture, transportation of raw materials as

" well as finished goods, payment to all including raw material suppliers,

(vii)

transporters etc. in cash, no inculpatory statement of manufacturer
viz. appetlant, no statement of any of buyer, no statement of
transporters who transported raw materials, who transported finished
goods etc. are relied upon or even available. It is settled position of
law that in absence of such evidences, grave allegations clandestine
removal cannot sustain. It is also settled position of law that grave
allegation of clandestine removal cannot sustain on the basis of |
assumption and presumption and relied upon following case laws:

(a) Synergy Steels Ltd.- 2020 (372) ELT 129 (Tri. - Del.)

(b} SavitriConcast Ltd. - 2015 (329) ELT 213 (Tri. - Del.)

(c) Aswani& Co. - 2015 (327) ELT 81 (Tri. - Del.)

(d) Shiv Prasad Mills Pvt. Ltd. - 2015 (329) ELT 250 (Tri. - Del.)

{¢) Shree MarutiFabrics - 2014 (311) ELT 345 (Tri. - Ahmd.)

That it is not a matter of dispute that Tiles were notified at Sr. No. 58
and 59 under Notification No. 49/2008-C.E.(N.T.) dated 24.12.2008 as
amended issued under Section 4A of the Central Excise Act, 1944,
Accordingly, as provided under Section 4A ibid duty of excise was
payable on the retail sale price declared on the goods less permiséible
abatement @ 45%. Thus, duty of excise was payable @ 12.36% (upto
28.02.2015) and @ 12.50% with effect from 01.03.2015 on the 55% of
rétail sale price (RSP/MRP) declared on the goods/packages. That the
investiga:tion has nowhere made any attempt to find out actual
quantity of tiles manufactured and cleared clandestinely. No attempt
was made to know whether goods were cleared with declaration of

RSP/MRP or without dectaration of RSP/MRP on the goods/packages.

There is no evidence adduced in the impugned show cause notice

about any case booked by the metrology department of various states
across India against appellant or other tile manufacturers that goods
were sold by it without declaring RSP/MRP. Though there is no
evidence of manufacture and clearance of goods that too without
declaration of RSP/MRP it is not only atleged but atso duty is assessed
considering the so called alleged realised value as abated value
without any legal backing. Neither Section 4A ibid nor rules made
there under provides like that to assess duty by taking realised value
or transaction value as abated valueand the investigation has failed to
llow the said provisions. Therefore, sake of argument it is presumed

qaf\if RSP/MRP was not declared on packages then also it has to be
: Page 7 of 24



(viii)

" Appeal No: V27451, 480- 482713/ Lo
determined in the prescribed manner i.e. as per Section 4A(4) read
with Rute 4(i)of Central Excise (Determination of Retail Sale Price of
Excisable Goods) Rules, 2008 and not by any bther manner. As per the
said provisions, highest of the RSP/MRP decléréd on the goods during
the previous or succeeding months is to be taken for the purpose of
assessment and in absence of other details of quantity etc. such
realised value duty cannot be quantified. In any case duty has to be
calculated after altowing abatement @ 45%.

That all the allegations are baseless and totally unsubstantiated,
therefore, question of alleged suppression of facts etc. also does not'
arise. None of the situation suppression of facts, wilful mis-statement,
fraud, collusion etc. as stated in Section 11A@) of the Central Excise
Act, 1944 exists in the instant case but it is, alleged suppression of
facts in the impugned notice based on the above referred general

allegation.

Appellant Nos. 2 to 4:-

(i)

Their firm has already filed appeal against the impugned order
as per the submission made therein contending that impugned
order is liable to be set asidein limine and therefore, order

imposing penalty upon them is also liable to be set aside.

(i) ~ That it is a settled position of law that for imposition of penalty

under Rule 26, inculpatory Statement of concern person must be -
recorded by the investigation. However, in the present case, no
statement was recorded during investigatiob and hence, no penalty

can be imposed under Rule 26.

o
T

(iii) That no penalty is imposable upon them ﬁnder Rule 26(1) of the

Central Excise Rules, 2002, as there is no reason to betieve on their

part that goods were liable to confiscation..

(iv) That there is no single documentary evidence to sustain the

(v) -

allegations; that the seized documents are not at all sustainable as
evidence for the reasons detailed in reply filed by the Appellant
No. 1.Investigating officers has not recorded statement of any
buyers, transporter, supplier etc. Allégation of clandestine
manufacture and removal of goods itself is f_allacious.

That even duty demand has been workeci out based on adverse-
inference drawn by investigation from the seized ddcuments which
itself are not sustainable evidence fof variqus reasons discussed by -
theirfirm i.e. Appetlant No.1 in their replg}; that under the given

Page 8 of 24




Appeal No: V2/451,460-462/RAJ/2021

circumstances no penalty can be imposed upon them under Rule
26 ibid and retied upon the following caselaws:

(a) Manoj Kumar Pani - 2020 (260) ELT 92 (Tri. Delhi)

(b) Aarti Steel Industries - 2010 (262) ELT 462 (Tri. Mumbai)

(c) Nirmalinductomelt Pvt. Ltd. - 2010 (259) ELT 243 (Tri. Delhi)
(vi) In view of above, no penalty is imposable upon them under Rule 26

of the Central Excise Rules, 2002.

4.1. Personal Hearing in the matter was- scheduled in virtual mode on
25.8.2022. Shri P.D. Rachchh, Advocate, appeared on behalf of Appellant Nos. 1
to 4. He reiterated the submissions made in appeal memorandaand stated that
Shri Thakarshi Kasundra, middleman, had not given name of M/s Bhabha
Ceramic Pvt Ltd or any one from M/s Bhabha Ceramic Pvt Ltd in his Statement
but while computing demand, entries with ‘Bhabha’ in private records of Shri
Kasundra were att"ributed to M/s Bhabha Ceramic Pvt Ltd. Mere ‘Bhabha’ it can
be a local surname or even hotel with name of Bhabha is in Rajkot. So, demand
based on such entries is liable to be quashed.

3. I have carefully gene through the facts of the case, the impugned order,
the appeal memoranda and written as well as oral submissions made by the
Appellants. The issue to be decided is whether the impugned order, in the facts
of this case, confirming demand on Appellant No. 1 and imposing penalty on
Appellant Nos. 1to 4 is correct, legal and proper or not.

6. On perusal ':of records, | find that an offence case was booked by the
officers of Directorate General of Central Excise Intelligence, Ahmedabad
against Appellant No. 1 for clandestine removal of goods. Simultaneous searches
carried out at the_" premises of Shroff / Brokers / Middlemen situated in Rajkot
and Morbi resulted in recovery of various incriminating documents indicating
huge amount of cash transactions. On the basis of investigation carried out by
‘the DGCEI, it was alleged that various Tile manufacturers of Morbi were indulged
in malpractice§ in connivance with Shroffs / Brokers and thereby engaged in
large scale evasion of Central Excise duty. During investigation, it was revealed
by the investigating officers that the Tile manufacturers sold goods without
payment of duty and collected sale proceeds'from their buyers in cash through
said Shroff/Brokers/ middlemen. As per the modus operandi unearthed by the
DGCEI, the Tile manufacturers passed on the bank account details of the Shroffs
to their buyers with instructions to deposit the cash in respect of the goods sold
to them without bills into these accounts. After depositing the cash, the buyers
o inform the Tile manufacturers, who in turn would inform the Brokers or
A .. IB the Shroffs. Details of such cash deposit along with the copies of pay-
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in-slips were communicated to the Tile manufacturers by the Customers. The
"Shroffs on confirming the receipt of the cash in their bank accounts, passed on
the cash to the Brokers after deducting their commisﬁic‘in from it. The Brokers
further handed over the cash to the Tile manufacturers after deducting their
commission. This way the sale proceeds was allegedly routed through

Shroffs/Brokers/middlemen.

7. | find from the case records that the DGCEI had covered 4 Shroffs and 4
brokers/middiemen during investigation, which revealed that 186 manufacturers .
were routing sale proceeds of illicit transactions from the said
Shroffs/Brokers/Middlemen. | find that the DGCEI has, 'inter aha, relied upon
evidences collected from the premises of M/s K.N. Brothers, Rajkot and M/s
Maruti Enterprise, Rajkot, both Shroffs, and Shri Thakarshi Premji Kasundra,
Morbi, Broker, to allege clandestine removal of goods by the Appellants herein.
It is settled position of law that in the case involving -clandestine removal of
goods, initial burden of proof is on the Department to prove the charges. Hence,
it would be pertinent to examine the said evidences gathered by the DGCEI and
relied upon by the adjudicating authority in the impugned order to confirm the
demand of Central Excise duty. '

7.1. | find that during search carried out at the offic'e premise;s of M/s K.N.

Brothers, Rajkot, Shroff, on 22.12.2015, certain prwate records were seized.
The said private records contained bank statements of. various bank accounts -
operated by M/s K.N. Brothers, sample of which is reprociuced in the Show Cause
Notice. 1 find that the said bank statements contalned detaﬂs like particulars,
deposit amount, initiating branch code etc. Further, it was mentioned in
handwritten form the name of city from where the amount was deposited and
code name of concerned middlemen/Broker to whom they had handed over the

said cash amount.

7.2. 1 have gone through the Statement of Shri Lalit Ashumal Gangwani, Owner
of M/s K.N. Brothers, Rajkot, recorded on 23.12.2015 under Section 14 of the
Act. In the said statement, Shri Lalit Ashumal Gangwani, inter alia, deposed
that,
“Q.5 Please givé details about your work in M/s Ambaji Enterprise, Rajkot
- and M/s K.N. Brothers, Rajkot. ,

A5, .. We have opened the above mentioned 9 bank accounts and give
the details of these accounts to the Middlemen located i 1Q Morbl These middle
men are working on behalf of Tile Manufacturers loc;%lted in Morbi. These
iddlemen then gives our Bank details to the Tiles Manufacturers of Morbi
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who in turn further paESEE these details to tsirTiles dealers located all over
India. The Tiles dealers then deposit cash in these accounts as per the
instruction of the ceramic Tiles Manufacturers who in turn inform the
Middlemen. The Middlemen then inform us about the cash deposited and the
name of the city from where the amount has been deposited. We check all our
bank accounts through online banking system on the computer insta_lle_d in our
office and take out the printout of the cash amount dépo_sited during the entire
day in all Ihe;account-s and mark the details on the printouts. On thg same day,
latest by 15:30 hours, we do RTGS to either M/s Siddhanath Agency and or to
M/s Radheysﬁyam Enterprises in Sakar Complex, Soni Bazar, Rajkot. In lieu
of the RTGS, M/s Siddhanath Agency and or to M/s Radheyshyam Agency
gives the cash amount. The said cash is then distributed to concemn
Middlemen.

. Q.6: Please give details of persons who had deposited the amount in your

firms.

A6. We are not aware of any persons who had deposited the cash
amount in our bank accounts, the ceramic Tile Manufacturers direct the
said parties ito deposit the amount in cash in these abcounts. As already
stated above, we had given our bank accounts details to the middle man who

had inturn given these numbers to the Tile Manufacturers.”

7.3 | have gone through the Statement of Shri Nitinbhai Arjanbhai Chikani,
actual owner of M/s Maruti Enterprise, Rajkot, recorded on 24.12.2015 under ;“.'-_
Section 14 of the :Act. In the said statement, Shri Nitinbhai Arjanbhai Chikani,

0 inter alia, deposed that,

“Q.5 Please give the details about your work in M/s Maruti Enterprise, Plot
no. 33, Udaynagar street-1, Mavdi main Road, Rajkot, M/s India Enterprise,
Plot No. 33, Udaynagar street-1, Mavdi main road, Rajkot and M/s MARUTI
Enterprise, Office No. 110, Haridarshan Arcade, 150 Ft. Ring Road, Rajkot.

A.5 Though, I am not the owner of the above mentioned firms but | looked
after all the work of M/s Maruti Enterprises (now closed), M/s India enterprise
and M/s MARUTI enterprise with the help of staff. Basically, our work is to
receive the cash amount in our 9 bank accounts of the aforesaid firms.

These Bank a_iccounts were opened during the period from March 2015 to June
2015. All the bank accounts of M/s Maruti Enterprise were closed on
December 2015 except one account of Bank of India.

We have opened the above mentioned 9 bank accounts and gave the details of
these accounts to the middleman located in Morbi. The middleman are working
on behalf of tile manufacturers located in Morbi. These middleman then gives
ony details to the tiles manufacturer of Morbi who in turn further passes
ails to their tiles dealers located all over India.
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The tile dealers then deposits cash in these accounts as per the instructions of
the ceramic tile manufacturers who in tumn inform the middleman. The middle
man then inform us about the cash deposited and the name of the city from
where the amount has been deposited. We check all our bank accounts through
‘online banking’ systems on the computer installed in our office and take out
the printout of the cash amount deposited during the entire day in all the
accounts and mark the details on the printouts. Ori the same day latest by 15:30
hrs, we do RTGS to M/s Siddhanth Agency in lieu of the RTGS, M/s
Siddhanath Agency gives the cash amount. The said cash is then distributed to
concern middleman. _

Q.6 Please give the details of persons who had deposited the amount in your
firms namely M/s Maruti Enterprise, M/s India Enterprise and M/s
MARUTIEnterprise ? .

A6 We are not aware of any persons who had deposited the cash amount in
our bank accounts. The ceramic tile manufacturers diréct the said parties to
deposit the amount in cash in these accounts, As already stated above, we had
given our bank account details to the middle man who had in turn given these
numbers to the tile manufacturers.” ;

7.4 | find that search was carried out at the office prémises of Shri Thakarshi
Premji Kasundra, Morbi, a broker/middleman, on 23.12.1015 and certain private
records were seized. As reproduced in the Show Cause Il~lotice, the said private
records' contained details like name of bank, cash émouni, place from where the
amount was deposited in bank, name of the person / authorized representative
who collected the cash from him, date on which cash was handed over and name
of the beneficiary of Tiles manufacturer of Morbi. .

S
7.5 | have gone through the Statements of Shri Th‘a[ﬁarshi Premji Kasundra,
Morbi, recorded on 24.12.2015 and 28.12.2015 under Section 14 of the Act. In
the said statements, Shri Thakarshi Premji Kasundra, in'té_r alia, deposed that,

Statement dated 24. 12.2015:

~Q.1: Please explain the business activities of M/s. Gajatri Enterprise, Morbi.

A1l: Mis. Gayatri Enterprise, Morbi is running business as a broker since
November, 2011. 1 am handling all the day to day work of the firm including
Accounts. My firm is working as a middleman between Shroffs and
my clients, who are Ceramic Tile manufacturers/Traders. In this
regard, my said clients approach me and inform that their certain amount of
money has been deposited by their customers in the accounts of my
Shroffs. Accordingly, 1 approach concerned Shroff to deliver the cash
amount to me for subsequent distribution to my clients. For this work, I
generally charge Commission @ 0.05% of the amount, so distributed to the
concerned Manufacturers/ Traders. 1 further explain in detail that my Shroffs
have given me a bank account number and the said number was given by me to
my clients. Accordingly, dealers/buyers of the tile manufacturers (who are my
clients) deposit the cash amount in the said account of the
Shroffs as per the instructions of the Ceramic Tile manufacturers. My clients
then inform me about the cash deposited and the name-of the city from where
the amount has been deposited. And once the said amount is deposited in the
account of my Shroffs, my work is to receive the cash from the Shroffs and
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deliver the same to my ‘Clients. I further stai®that generally Shri Nitinbhai A.

Chikhani of M/s. Maruti Enterprise & M/s. India Enterprise, Rajkot, used to

deliver the cash to me. My Shroffs are M/s. Maruti Enterprise and M/s. India

Enterprise, Rajkot, which is operated by Shri Nitin A. Chikhani& M/s. Ambaji

Enterprises and M/s K.N. Brothers, both situated at Rajkot, which is operated by
~ Shri Lalitbhai Gangwani.

......

Q.3: Please produce all documents/files/diaries/registers, pertaining to aforesaid
business activity of 'your firm namely M/s. Gayatri Enterprise, Morbi for the
period from inception of the firm to till date.

. A3: I produce herewith one “Office time” make Notebook containing pages
from i to 160. The said notebook contains tlie details of cash amount received
from the Shroffs for distribution of the same to my clientsi.e. Ceramic Tile
manufacturers/Traders, for the period from 24.11.2015 to 21.12.2015. 1 further
explain the détails shown at Entry No. 1 at the left side of Page No.1 of the said
Notebook as under: '

2758040 shiv 23-11 TPK

The first column “2758040™ represents the amount received from Shn Nitin
Chikani of M/s. India Enterprise, Rajkot (shiv). The second column “shiv”
represents the code name given to Shri Nitin Chikani, The third column “23-11"
represents the date of transaction. The forth column “TPK” represents the short
abbreviation o0f my name.

In view of the above, I state that on 23.11.2015, I have received Rs.27,58.,040/-
from my shroff namely Shri Nitin Chikani.

Now, I explain the details show at entry No. 3 at the right side of Page No. 1 the
said Notebook as under: :

497730 Alive  Chandresh  (3)

The first column ‘497730’ represents the amount paid to Shri Chandresh of M/s
0 Alive Ceramics.

The second column *Alive’ represents the code name given to the Ceramic tile
manufacturer

The third column ‘Chandresh’ represents the name of the person who coilected
the amount on behalf of the ceramic tile manufacturer.

The fourth column ‘(3)° represents the number of entries of the cash amount
made by the customers of ceramic tile manufacturer.

In the same manner, the other entries have been made during the course of
regular business in this notebook.

Statement dated 28.12,2015:

Q.4. Please state who has made the entries in these 28 records consisting of
Diaries and why these entries have been made?

A.4. I have personally made the entries in all these 28 diaries. On some pages,
% Writing may be different. Those entries have been made by my son
geder I am out of station or in the office. These entries pertains to the cash

Page 13 of 24




Appeal No: ¥2/451,460-462/RA/ 2021

reccived from the various Shroff and cash paid to the Ceramic Tile
manufacturers. ' :

Q.5. Two types of records are maintained by you. One in the Writing pads and
other is in Pocket small diaries. Please explain what they contains?
A5. I am first explaining the details mentioned in the Writing pads. The
Writing pads contain the details received from the Ceramic Tile manufacturers.
The manufacturers or his representative calls me in the morning or noon and
inform the amount of cash deposited from a particular city or sometimes the
amount to be deposited in cash on that day from a particular city. The amount
is then entered on the respective pages in ‘thousands’ ie. ‘000" are to be added.
If the amount is in thousand and hundreds then it is differentiated with /. For
example Rs. 8800/- is writien as 8/8 and in that case ‘00’ are to be added. Then
the name of the city is mentioned from where the amount is to be received.
Lastly the name of the account is mentioned in code word i.e. the name of the
Bank and or details of the account holder or his firm>s'name. After that will
call the respective Shroff and inform him the account name and the name of
city from where the amount is to be received and when he confirms the receipt,
we put a code mark viz *Star’, Triangle’ and ‘X in a circle’ against that entry.
Different code mark has been allotted to different Shroffs. For example “Star”
has been allotied to Shri LalitGangwani of Rajkot, “Triangle’ has been allotted
to Shri Nitin Chikani of Rajkot and ‘X in a circle” has been allotted to Shri
Sandeep of Jamnagar. ” }

3. On analyzing the documentary evidences collected during ‘search at the
premises of M/s K.N. Brothers, Rajkot and M/s Maruti Enterprise, Rajkot, both

Shroffs, and Shri Thakarshi Premji Kasundra, Morbi, broker/ middieman, as well”

as deposition made by Shri  Lalit Ashumal Gangwani, owner of M/s K.N.
Brothers,S hri Nitinbhai Arjanbhai Chikaniof M/s Martti Enterprise,and Shri
Thakarshi Premji Kasundra in their respective Statements recorded under
section 14 of the Act, | find that customers of Appellant No. 1 had ‘deposited
cash amount in bank accounts of Shroffs M/s K.N. Bi'é_)thers, Rajkot and M/s

Maruti Enterprise, Rajkot, which was converted into cash by them and handed

over to Shri Thakarshi _ Premji Kasundra, Morbi, Broker/Middleman, who-

admittedly handed over the said cash amount to Appellant No. 1.

8.1 On examining the Statements of Shri Lalit Ashunjal Gangwani, owner of
M/s K.N. Brothers, Rajkot, Shri Nitinbhai Arjanbhai Chikani of M/s Maruti
- Enterprise and Shri Thakarshi Premji Kasundra, Morbi, it is apparent that the

said Statements contained plethora of the facts, which are in the knowledge of.

the deponents only. For example, Shri Thakarshi Premji Kasundra deciphered the
meaning of each and every entry written in the pfivate records seized from his
premises. He also gave details of when and how much cash was delivered to
which Tile manufacturer and even concerned person who had received cash
amount. It is not the case that the said statements weré recorded under duress
or threat. Further, said statements have not been re_t;acted. So, veracity of

deposition made in said Statements is not under dispute.

Page 14 of 24




Appeal No: V2/451,460-462/RAJ/ 2021

- 8.2 [ find that the Appellant No. 1 had devised such a modus operandi that it
was almost impossible to identify buyers of goods or transporters who
transported the goods. The Appellant No. 1 used to inform M/s K.N. Brothers,
Rajkot, M/s Maruti Enterprise, Rajkot, Shroffs or Shri Thakarshi Premji Kasundra,
Morbi, Middlemen, about deposit of cash in bank accounts of Shroffs on receipt
of communication from their buyers and such cash amount would reach to them
through ‘middlemen/brokers. When cash amount was deposited by buyers of
goods in bank accounts of Shroffs, the same was not reflected in bank
statements, as emerging from the records. So, there was no details of
buyersavailable who had deposited cash amount in bank accounts of Shroffs. This
way the Appellant No. 1 was able to hide the identity of buyers of illicitly
removed goods. It is a basic common sense that no person will maintain
authentic records of the illegal activities or manufacture being done by it.lt is
also not possible t6 unearth all evidences involved in the case. The adjudicating
authority is required to examine the evidences on record and decide the
case.The Hon’ble High Court in the case of International Cylinders Pvt. Ltd
reported at 2010 (255) ELT 68 (H.P.) has held that once the Department proves
that something illégal had been done by the manufacturer which prima facie
shows that illegal activities were being carried, the burden would shift to the

manufacturer.

8.3 It is also pertinent to mention that the adjudicating authority was not
conducting a trial of a criminal case, but was édjudicating a Show Cause Notice
as to whether there has been clandestine removal of excisable goods without
payment of excise duty. In such cases, preponderance of probabili‘ties would be
sufficient and case is not required to be proved beyond reasonable doubt. { rely
on the Order passed by the Hon’ble CESTAT, Banglore in the case of
Ramachandra Rexins Pvt. Ltd. reported as 2013 (295) E.L.T. 116 (Tri. - Bang.),
wherein it has been held that,

%7.2 In a casé of clandestine activity involving suppression of production and

clandestine removal, it is not expected that such evasion has to be established

by the Department in a mathematical precision. After all, a person indulging

in clandestine activify takes sufficient precﬁution to hide/destroy the evidence.

The evidence available shall be those left in spite of the best care taken by the

persons involved in such clandestine activity. In such a situation, the entire

facts and circumstances of the case have to be looked into and a decision has

to be arrived at on the yardstick of ‘preponderance of probability’ and not on

ick of ‘beyond reasonable doubt’, as the decision is being rendered
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in quasi-judicial proceedings.”

8.4 | also rely on the Order passed by the Hon’bte Tribunal in the case of

A.N. Guha & Co. reported in 1996 (86) E.L.T. 333(Tri.), wherein it has been held .

that,
“In all such cases of clandestine removal, it is not 'possible for the Department
to prove the same with mathematical precision. The Department is deemed to
have discharged their burden if they place so much of evidence which, prima
facie, showé that there was a clandestine removal if such evidence is produced
by the Department. Then the onus shifts on to the Appellants to prove that

there was no clandestine removal”.

9. After careful examination of evidences available on record in the form of
documentary evidences as well as oral evidence, | am of the considered opinion
that the Department has discharged initial burden - of proof for alleging
clandestine removal of goods and the burden of proof shifts to the assessee to

establish by independent evidence that there was no clandestine removal and

the assessee cannot escape from the rigour of law by picking loopholes in the
evidences placed by the Department. | rely on the decision rendered by the
Hon’ble Madras High Court in the case of Lawn Textile Mills Pvt. Ltd. reported as
2018 (362) E.L.T. 559 (Mad.), wherein it has been held that,
«30. The above facts will clearly show that the allegation is one of
clandestine removal. It may be true that the burden of proving such an
allegation is on the Department. However, clandestine removal with an
intention to evade payment of duty is always done in a secret manner and not
as an open transaction for the Department to ixnmedizitely detect the same.
Therefore, in case of clandestine removal, where secr‘"ecies involved, there
may be cases where direct documentary evidence w:ll not be available.
However, based on the seized records, if the Department is able fo pr:ma facie
establish the case of clandestine removal and the assessee is not able to give
any plausible explanation for the same, then the allegation of clandestine
removal has to be held to be proved. In other words, the standard and degree
of proof, which is required in such cases, may not be the same, as in other

cases where there is no aliegation of clandestine removal.”

10. The Appellant has contended thatsince cross examination of Departmental
witnesses were not allowed, their statements cannot be relied upon while
passing the order and determining the duty amount payable by it. In this regard |
find that the Appetlant No. -1 had sought cross examination of Shri Lalit Ashumal

Page 16 of 24

Appeat No: V2/451,460-462/RA)/2021




Appeal No: V2/451,460-462/RAS/2021

Gangwani and Shri Jayesh Solanki of M/s K.N. Brothers and Shri Thakarshi Premji
Kasundra, Morbi during the course of adjudication. The adjudicating authority
denied the requeét of cross examination by observing in the impugned order,
in.ter alia; as under:
“19.4 Further, as discussed above, all the witnesses have admitted
theirrespective role in this case, under Section 14 of the Central Excise Act,
1944, voluntarily, which is binding on them and relied upon in the case of the
noticee. Further, I find that all the witnesses have not retracted
theirstatements. Therefore, the same are legal and valid pieces of evidence in
thé eyes of law. It is a settled legal position that cross .examination is not
required to be allowed in all cases. The denial of opportunity of cross-
examination does not vitiate the adjudication proceedings. The adjudicating
authority was not conducting a trial of a criminal case, but was adjudicating a
SCN as to whether thére has been clandestine removal of excisable goods
without payment of | duty. I find that the Noticee has not provided any
independent evidence to show that there was no clandestine removal. In this
regard, I place reliance upon the judgement of Hon'ble High Court of Madras
in the case of Commissioner of Central Excise Salem Vs M/s Erode Annai
Spinning Mills (Pvt.) Ltd, reported at 2019 (366) ELT647, wherein it was held
that where opportunity of cross examination was not allowed, the entire
proceedings will not be vitiated. ... ...”

10.1 | find that none of the Statements of Shroffs/ Middleman/Broker recorded
during investigation have been retracted nor there is any allegation of duress or
threat during recording of Statements. Further, Shroffs/Middlemen/broker have
no reason to depose before the investigating officers something which is
contrary to facts. ‘It is also pertinent to mention that the present case was not
one off case involving' clandestine removal of goods by Tile manufacturers of
Morbi. It is on record that DGCEI had simultaneously booked offence cases
against 186such manufacturers for evasion of Central Excise duty who had
adopted similar modus operandi by routing sale proceeds of illicitly cleared
finished goods through Shroffs / Middlemen/brokers. It is also on records that
out of said 186 manufacturers, 61 had admitted to the allegations and had also
paid duty evaded.' by them. So, the documentary evidences gathered by the
investigating officers from the premises of Shroffs / middiemen contained trails
of itlicitly removed goods and preponderance of probability is certainly against
- Appellant No. 1.It has been consistently held by the higher appellate fora that
cross examination is not mandatory and it depends on facts of each and every
case.| rely on the decision rendered by the Hon’ble Bombay High Court in the

Page 17 of 24




Appeal No: V2/451,460-462/RAJ/2021

it has been held that, | .

«33.  Therefore, we are of the opinion that it will not be correct to hold that
itrespective of the facts and circumstances and in all inguiries, the right of
cross examination can be asserted. Further, as. held above which rule or
principle of natural justice must be applied and followed.depends upon several
factors and as enumerated above. Even if there is denial of the request to cross
examine the witnesses in an inquiry, without anything more, by such denial
alone, it will not be enough to conclude that principles of natural justice have
been violated. Therefore, the judgments relied upon by Shri Kantawala must be
seen in the factual backdrop and peculiar circumstances of the assessee’s case
before this Court.”

10.2 By following the above decision and considering the facts of the case, |
hold that the adjudicating authority has not erred by not acceding request for
cross examination of the witnesses, as sought by Appellant No. 1.

11.  The Appellant has contended that in the entire case except for so called
evidences of receipt of money from the buyers of tiles through Shroff/
Middlemen/ Broker, no other evidence of manufacture qf tiles, procurement of -

raw materials inctuding fuel and power for manufa.lctureg of tiles, deployment of
staff, manufacture, transportation of raw materials as .well,as finished goods,
payment to atl including raw material suppliers, transpbrter.{ etc. in cash have
been gathered. The Appellant further contended that !:IO statement of any of
buyers, transporters who transported raw materials and;' finished goods etc. are
relied upon or even available. It is settled position of law that in absence of such
evidences, grave allegations of clandestine removal ca.nnot sustain and relied

upon various case laws.

11.1 1 find that the investigating officers gathered evidences from the premises
of M/s K.N. Brothers, Rajkot, M/s Maruti Enterprise, Rajkot, both Shroffs, or Shri ‘
Thakarshi Premji Kasundra, Morbi, Middtemen, which indicated that Appellant
No. 1 routed sales proceeds of illicitly removed goods through the said Shroffs
and Middtemen/Broker. The said evidences were corrobdrated by the depositions
made by Shri Lalit Ashumat Gangwani, Owner of M/s KN Brothers, Shri Nitinbhai
}\rjanbhai Chikani of M/s Maruti Enterprise and Shri Thakarshi Premji Kasundra,
Morbi during the course of adjudication. Further, as discussed supra, Appellant
No. 1 had devised such a modus operandi that it was: difficult to identify all
buyers of goods or transporters who transported the goods.In catena of

decisions, it has been held that in cases of clandestine removal, it is not possible
to unearth all the evidences and Department is not required to prove the case
with mathematical precision. | rely on the Order passed by the Hon’ble CESTAT,
Ahmedabad in the case of Apurva Aluminium Corporatioh reported at 1996 (261)
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E.L.T. 515 (Tri. Ahmd.), whéFein at Para 5.1 df:the order, the Tribunal has held
that,

“Once again the onus of proving that they have accounted for all the goods
produced, shifts to the appellants and they have failed to discharge this
burden. They want the department to show challanwise details of goods
transported or not transported. There are several decisions of Hon’ble
Supreme Court and High Courts wherein it has been held that in such
clandestine activities, only the person who indulges in such activities kho_ws
all the details and it would not be possiblp for any investigating officer to
unearth all the evidences required and prove with mathematical precision, the

evasion or the other illegal activities”.

12. The Appellant has contended that Shri- Thakarshi Kasundra, middleman
had not given name of M/s Bhabha Ceramic Pvt Ltd or any one from M/s Bhabha
Ceramic Pvt Ltd in his Statement but while computing demand, entries with
‘Bhabha’ in private records of Shri Kasundra were attributed to M/s Bhabha
Ceramic Pvt Ltd. In this regard, it is observed fromPara 9.4.4 of the Show Cause
Notice that during the course of investigation, Shri Thakarshi Premji Kasundra
had revealed names of all manufacturers, including name of Appellant No.1,
during decoding of diaries/ sheets maintained by him.It was also identified by
him during investigation that name of “Vishal/Bhabha” were written in daily
sheets, which is found appearing therein. Thus, demand is raised on the basis of
documentary evidences. collected from the premises of Shri Thakarshi Premji

Kasundra, broker. i, therefore, discard the contention as not sustainable.

13. The Appelléint has contended that the adjudicating authority has not
neutrally evaluated the evidences as well as submission made by it but heavily
relied upon the general statements of Shroff, Middleman/Broker, scan copy of
private records 6f K. N. Brothers, and Shri Thakarshi Kasundra, broker
reproduced in the SCN. He has not seen that Shri Anil Sitapara, Director of
Appellant, has filed affidavit dated 1.7.2020 to the effect that they have never
sold goods without invoice and without payment of duty of excise; that they
have not received any cash as mentioned in SCN from any person.

13.1 | have gone through the Affidavit dated 1.7.2020 filed by Shri Anil
Sitapara, who is Appellant No. 3 herein, contained in appeal memorandum. | find
that as narrated ih Para 3 of Show Cause Notice, summons were issued to the

sllant by the investigating authority on 20.9.2016 and 22.1.2019 to produce
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opportunities were given to the Appellant to exﬁlain their position. However,
they chose not to avail the opportunity. It is apparent that filing affidavit after
issuance of Show Cause Notice is merely an afterthought and it has no bearing on '

the outcome of this case.

14, In view of the above, the various contentions ra{sed by Appellant No. 1
are of no help to them and they have failed to discharge the burdencast on them
that they had not indulged in clandestine removal of goeds. On the other hand,
the Department has adduced sufficient oral and doc(gmentary corroborative
evidences to demonstrate that Appellant No.1 indulged m clandestine removal of
goods and evaded payment of Centrat Excise duty. |, therefore, hold that
confirmation of demand of Central Excise duty amount of Rs. 23,91,804/-by the
ad]udlcatmg authority is correct, legal and proper. Since demand is confirmed,
it is natural consequence that the confirmed demand is requ1red to be paid
along with interest at applicable rate under Section 11AA of the Act. |,
therefore, uphold impugned order to pay interest on confirmed demand. ‘

15. The Appellant has contended that Tiles were notified at Sr. No. 58 and 59
under Notification No. 49/2008-C.E.(N.T.) dated 24.12.2008, as amended, issued
under Section 4A of the Act and duty was payable d_h the retail sale price
declared on the goods less abatement @ 45%. Though 'r;here is no evidence of
manufacture and clearance of goods that too without declaration of RSP/MRP,
duty is assessed considering the so catled alleged realiéeid value as abated value
without any legal backing. The Appellant further contended that duty is to be
determined as per Section 4A(4) of the Actread with Rule 4(i) of Central Excise
(Determination of Retail Sale Price of Exc1sab(e Goods) Rutes, 2008,which
provided that highest of the RSP/MRP declared on the goods durmg the previous
or succeeding months is to be taken for the purpose of assessment.

15.1 | find it is pertinent to examine the provisions co'ﬁtained in Section 4A of
“the Act, which are reproduced as under: '
“Section 4A. Valuation of excisable goods with reference to retail sale price.-
(1) The Central Government may; by notification in’ the Official Gazette,
specify any goods, in relation to which it is required, under the provisions of
the [Legal Metrology Act, 2009 (1 of 2010)] or the rules made thereunder or
under any other law for the time being in force, to declare on the package

thereof the retail sale price of such goods, to which the provisions of sub-
section (2) shall apply. :

(2) Where the goods specified under sub-sectio;l (1) are excisable goods and
' ' Page 20 of 24
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are chargeable to dutf 8f excise with referenféo value, then, notwithstanding
anything contained in section 4, such value shall be deemed to be the retail
sale price declared on such goods less such amount of abatement, if any, from
such retail sale price as the Central Government may aliow by notification in
the Official Gazette.” '

15.2 | find that in terms of the Legal Metrology Act,2009, retail sale price is
required to be declared on packages when sold to retail customers. This would
mean that when goods are sold to customers, other than retail customers, like
institutional customers, the provisions of Legal Metrology Act, 2009 would not be
applicable. '

15.3 On examining the present case in backdrop of above provisions, | find that
Appellant No. 1 has not produced any evidences that the goods were sold to
retail customers. F‘urther, as discussed above, Appellant No.1 had adopted such
a modus operandi that identity of buyers could not be ascertained during
investigation. Sinc:e, applicability of provisions contained in Legal Metrology
Act,2009 itself is not confirmed, it is not possible to extend benefit of
abatement under Section 4A of the Act. Even if it is presumed that all the goods
sold by Appellant No.1 were to retail customers then also what was realised
through Shroff/Middlemen cannot be considered as MRP value for the reason
that in cases when goods are sold through dealers, realised value would be less
than MRP value since dealer price is always less than MRP price.

15.4 As regards contention of Appellant No.1 that duty is to be determined as
per Section 4A(4) qf the Act read with Rule 4(i) of Central Excise (Determination
of Retail Sale Price of Excisable Goods) Rules, 2008, | find it is pertinent to
examine the provisions of Rule 4 ibid, which are reproduced as under:

“RULE 4. Where a manufacturer removes the excisable goods specified

under sub-section (1) of section 4A of the Act, -

(a)  without declaring the retail sale price on the packages of such goods;
or

(b) by declaring the retail sale price, which is not the retail sale price as
required to be declared under the provisions of the Standards of Weights and
Measures Act, 1976 (60 of 1976) or rules made thereunder or any other law
for the time being in force; or

(c) by declaring the retail sale price but obliterates the same after their
removal from the place of manufacture,

then, the retail sale price of such goods shall be ascertained in the following
manner, namely :-

(i) if the manufacturer has manufactured and removed identical goods, within

a penod of or:e month, before or after removal of such goods, by declaring the
ptail sale pnge then, the said declared retail sale prlce shall be taken as the
)\ sale price of such goods :
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(ii) if the retail sale price cannot be ascertained in terms of clause (i), the retail
sale price of such goods shall be ascertained by conducting the enquiries in
the retail market where such goods have normally been sold at or about the
same time of the removal of such goods from the place of manufacture :

Provided that if more than one retail sale price is ascertained under clause (i)
or clause (ii), then, the highest of the retail sale price, so ascertained, shall be
taken as the retail sale price of all such goods.” :

15.5 | find that in the present case, the Appellant No. 1 has not demonstrated
as to how their case is covered by any of the situation as envisaged under sub
clause (a), (b) or (c) of Rule 4 ibid. Hence, provisions of Rule 4(i) ibid is not

applicable in the present case.

15.6 In view of above, ptea of Appellant No. 1 to assess the goods under
Section 4A of the Act cannot be accepted.

16. The Appellant has contended that all the allegations are baseless and-

totally unsubstantiated, therefore, question of alleged s_uppression of facts etc.
also does not arise. The Appellant further contended that none of the situation
suppression of facts, willful mis-statement, fraud, collusion etc. as stated in
Section 11A(4) of the Centrat Excise Act, 1944 exists in the instant case but it is
alleged suppression of facts in the impugned order based on the general
‘allegation. 1 find that the Appellant No. 1 was found indulging in clandestine
removal of goods and routed the cash through Shroff/Middlemen/ Broker. The
modus operandi adopted by' Appellant No. 1 was unearthed during investigation
carried out against them by DGCEI, Ahmedabad. Thus,.f this is a clear case of
suppression of facts with intent to evade payment, of duty. Considering the facts
of the case, | am of the opinion that the adjudicating authority was justified in

invoking extended period of limitation on the grounds of suppression of facts.

Since invocation of extended period of limitation on the grounds of suppression
of facts is upheld, penalty under Section 11AC of the Act is mandatory, as has
been held by the Hon’ble Supreme Court in the case of Rajasthan Spinning &
Weaving Mills reported as 2009 (238) E.L.T. 3 (S.C.), wherein it is held that when
there are ingredients for invoking extended period of limitation for demand of
duty, imposition of penalty under Section 11AC is mandatory. The ratio of the
said judgment applies to the facts of the present c‘a§e. I, therefore, uphold
penalty of Rs. 23,91,804/-imposed under Section 11AC of the Act.

17.  Regarding penalty imposed upon Appellant Nos. 2 tod under Rule 26 of the
Rules, | find that the said Appellants were Directors of Appellant No. 1 and were
looking after day-to day affairs of Appellant No.1 and were the key persons of
Appeliant No. 1 and were directly involved in clandestine removal of the goods
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manufactured by Appeltant No. 1 without pajythent of Central Excise duty and
without cover of Central Excise Invoices. They were found concerned in
ctandestine manufacture and removal of such goods and hence, they were
knowing and had reason to believe that the said goods were liable to
confiscation under the Act and the Rules. |, therefore, find that imposition of
penalty of Rs. 2,00,000/- each upon Appeltant Nos. 2 to 4under Rule 26(1) of the
Rules is correct and legal.

18. In view of above, 1 uphold the impugned order and reject theappealsof
Appellants Nos. 1 to 4.

19. _
19.  The appeals filed by the Appellants are disposed off as above.

Wﬂl
(AKHILESH KUMAR)! nse2->

/Q 74/ Commissioner(Appeals)
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